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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned a deficiency in

petitioner’s Federal incone tax of $1,776 for 2001.
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After petitioner’s concession,! the issues for decision are
whet her petitioner may deduct for 2001 (1) $1,916 that she paid
to a French retirenment plan, and (2) real estate taxes. W hold
t hat she may not.

Unl ess otherwi se stated, section references are to the
I nt ernal Revenue Code as anended and in effect in the year in
i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Petitioner resided in Seattle, Washington, when the petition
was filed. |In 2001, petitioner was a citizen of France and a
resident of the United States for tax purposes.

In 2001, petitioner was a professor at the University of
Washi ngton, Central Washington University, and Evergreen State
Coll ege. In 2001, Central Washington University contributed
$4,653.22 on petitioner’s behalf to a retirement plan in the
United States, and petitioner paid the equivalent of $1,916 to a
pension plan in France (French pension plan).

Petitioner filed a Form 1040, U.S. Individual Incone Tax

Return, for 2001, reported that she was married filing

1 Petitioner concedes that she failed to report $3,396 of
income from Evergreen State Coll ege on her Form 1040 for 2001 as
determ ned by respondent.
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separately, and deducted $1,916 for a paynent to an individual
retirement account (IRA)

OPI NI ON

A. VWhet her Petitioner May Deduct $1,916 That She Paid to Her
French Pension Plan in 2001

1. Petitioner’'s Contentions and Background

Petitioner contends that $1,916 that she paid to a French
pension plan in 2001 is deductible under section 219(a) and

article 18(2)(a)? of the Convention for the Avoi dance of Doubl e

2 Art. 18(2)(a) and (b) of the Convention for the Avoi dance
of Doubl e Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Incone and Capital, Aug. 31, 1994, U. S. -
France, 2 Tax Treaties (CCH) par. 3001.19, as nodified by
appl i cabl e subsequent agreenents, as in effect in 2001 provides
in pertinent part:

2. (a) In determning the taxable incone of an

i ndi vi dual who renders personal services and who is a
resident of a Contracting State but not a national of
that State, contributions paid by, or on behalf of,
such individual to a pension or other retirenent
arrangenment that is established and maintai ned and
recogni zed for tax purposes in the other Contracting
State shall be treated in the sane way for tax purposes
inthe first-nentioned State as a contribution paid to
a pension or other retirenent arrangenent that is
establ i shed and mai ntai ned and recogni zed for tax
purposes in that first-nmentioned State, provided that
the conpetent authority of the first-nentioned State
agrees that the pension or other retirenent arrangenent
generally corresponds to a pension or other retirenment
arrangenment recogni zed for tax purposes by that State.

(b) For the purposes of subparagraph (a):

* * * * * * *

(1i) where the conpetent authority of the United States
(continued. . .)
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Taxation and the Prevention of Fiscal Evasion with Respect to
Taxes on Incone and Capital (the 1994 U.S./French Tax
Convention), Aug. 31, 1994, U. S.-France, 2 Tax Treaties (CCH)

par. 3001.19, as nodified by applicabl e subsequent agreenents, as
in effect in 2001.

Article 18(2)(a) of the 1994 U S./French Tax Convention
provi des that contributions to a French retirenment plan generally
are treated in conputing U S. tax as though they were paid to a
pensi on or other retirenent arrangenment established and
recogni zed for tax purposes in the United States if the conpetent
authority of the United States agrees that the French pension or
other retirenent plan generally corresponds to a pension or other
retirenment arrangenent recogni zed for tax purposes by the United
St at es.

Section 219(a) provides that an individual taxpayer may

deduct qualified retirenent contributions made in the taxable

2(...continued)

agrees that a mandatory French pension or other
retirement arrangenent generally corresponds to a
United States pension or other retirenment arrangenent
(wi thout regard to the mandatory nature of such
arrangenment), it is understood that contributions to
the French pension or other retirenment arrangenent
shall be treated in the United States in the sane way
for tax purposes as contributions to the United States
pensi on or other retirenent arrangenment; and

(ii1) a pension or other retirenent arrangenent is
recogni zed for tax purposes in a State if the
contributions to the arrangenent would qualify for tax
relief in that State.
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year. A qualified retirenment contribution is (1) “any anount
paid in cash for the taxable year by or on behal f of an
i ndividual to an individual retirenent plan for such individual’s
benefit”, sec. 219(e)(1), and (2) “any anount contributed on
behal f of any individual to a plan described in section
501(c)(18)”, sec. 219(e)(2).

Section 501(c)(18) describes trusts that are exenpt from
taxation. A trust may qualify under section 501(c)(18) if: (1)
It was created before June 25, 1959, as part of a plan providing
for the paynment of benefits under a pension plan funded only by
contributions of enployees; (2) it is inpossible at any tine
before all liabilities are satisfied with respect to enpl oyees
under the plan for any part of the corpus or incone to be (within
t he taxabl e year or thereafter) used for any purpose other than
the providing of benefits under the plan; and (3) benefits are
payabl e to enpl oyees under a classification provided in the plan
whi ch does not discrimnate in favor of enpl oyees who are highly
conpensated (wthin the nmeaning of section 414(q)).

On her Form 1040, petitioner deducted the $1,916 paynent as
a qualified retirenent contribution to an individual retirenment
account (IRA). She contended in her pretrial nenorandum and at
trial that she properly deducted that anpbunt as an | RA
contribution. In the opening brief, respondent argued that

section 219(g)(5) limts I RA deductions for active participants
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in a plan established by the Governnent or by an agency or
instrunmentality of the Governnent and that petitioner
participated in such a retirenent plan with Central WAshi ngton
University in 2001.

2. Whet her Petitioner May Contend That She Made Paynents

to an Entity that Qualifies as a Trust Under Section
219(e) (2

Petitioner contended for the first time in her posttrial
brief? that her $1,916 paynent to a French pension plan in 2001
qualified as a retirenent contribution under section 219(e)(2)
because she paid it to an entity that generally corresponds to a
trust as defined in section 501(c)(18). Respondent asserts that
petitioner raised that issue untinmely. W agree.

Cenerally, we do not consider an issue raised for the first

time on brief. See DilLeo v. Conm ssioner, 96 T.C. 858, 891

(1991), affd. 959 F.2d 16 (2d Cir. 1992); Torres v. Conm Ssi oner,

88 T.C. 702, 718 (1987); Seligman v. Conm ssioner, 84 T.C 191,

198-199 (1985), affd. 796 F.2d 116 (5th Cir. 1986); Philbrick v.

Commi ssioner, 27 T.C 346, 353 (1956); Hettler v. Conmm ssioner,

16 T.C. 528, 535 (1951). Petitioner raised this issue too late
for either party to offer relevant evidence. At trial,
respondent had no reason to, and did not, offer evidence relating

to whether petitioner’s French pension plan generally

3 Respondent filed an opening brief, petitioner filed an
answering brief, and respondent filed a reply brief.
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corresponded to a trust or whether it net the requirenments of
section 501(c)(18). Therefore, respondent would be prejudiced if
petitioner were permtted to raise this issue after trial.
3. Whet her Petitioner Paid $1,916 to an Entity That

CGenerally Corresponds to a Trust As Defined in Section
501(c) (18

Petitioner contends that the French pension plan to which
she paid $1,916 in 2001 generally corresponds to a trust as
defined by section 501(c)(18). Even if we considered this
argunent, petitioner would not prevail.

Petitioner has not shown that the French pension plan to
whi ch she contri buted generally corresponded to a trust under
section 501(c)(18).% Petitioner testified that (1) the French
pension plan was limted to permanent public enpl oyees, (2) the
pl an woul d pay her a taxable annuity after she reaches age 60,
(3) the plan has no survivor benefits, and (4) she would | ose al
benefits under the plan if she stopped contributing to it.

The record includes a summary of a tax convention signed by
representatives of France and the United States on July 28, 1967.
Exhibit 12-P (in French) and 16-P (English translation of Exhibit

12-P) consists of three docunments. The first document is a

4 Petitioner has the burden of proof. The burden of
proving a factual issue relating to liability for tax shifts to
t he Comm ssi oner under certain circunstances. Sec. 7491(a).
Petitioner does not contend that sec. 7491 applies. Thus,
petitioner bears the burden of proof. See Rule 142(a); Welch v.
Hel vering, 290 U.S. 111, 115 (1933).
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certificate signed by the general secretary of the Union

Nati onal e des Miutuelles Retraite des Instituteurs et des
Fonctionnaires de |’ Education Nationale et de | a Fonction
Publ i qgue (MRF) on February 28, 2002. That docunent states that
petitioner was saving through an internediary of MRF s known as
Cai sses Autonones, a soldier’s benefit society annuity with the
participation (not further described in the record) of France.
It also states that contributions are deductible if the pension
does not exceed the maxi mum current threshold, which was the
equi val ent of €1372.72 (euros) in 2001.

The second docunent is an undated letter to petitioner from
Union Mutualistic Retraite (UMR) responding to her request dated
July 11, 2003, to change her contributions.

The third docunent appears to (1) be excerpts from an
article by the Direction des Retraites CDC (not otherw se
described in the record), about (a) French parlianentary debates
on French pensions and retirement systemand (b) new retirenent
products that are the result of an ordi nance dated April 19,
2001; and (2) a summary or explanation of sone of the features of
a French pension plan offered by UWR

Petitioner contends that these docunents show that the
French pension plan generally corresponds to a trust under
section 501(c)(18). W disagree. First, there is no evidence

(1) that petitioner paid the $1,916 to a trust or anything
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simlar to a trust or (2) that the entity to which petitioner
made the paynent was formed before June 25, 1959. Petitioner
wote on Exhibit 12-P: “UVR was created on February 25, 2002".
Petitioner contends that the French pension plan was forned
before June 25, 1959, because the corpus of that plan has existed
since 1949. Petitioner relies on Rapport de Gestion, UMR which
she states is available on a Wb site. W have not consi dered

t hat docunent because it was not offered or admtted into

evi dence.

Petitioner contends that we should take judicial notice that
the corpus of petitioner’s French retirenment plan has existed
since 1949. A judicially noticed fact may not be subject to
reasonabl e dispute in that it is either (1) generally known
within the territorial jurisdiction of the trial court or (2)
capabl e of accurate and ready determ nation by resort to sources
whose accuracy cannot reasonably be questioned. Fed. R Evid.
201(b). The UVR Wb site does not neet either requirenent, and
we do not take judicial notice of itens appearing init. See id.

To qualify under section 501(c)(18)(B), petitioner’s French
retirement plan nust provide benefits that are payable to
enpl oyees under a classification which is set forth in the plan
and whi ch does not discrimnate in favor of highly conpensated
enpl oyees. See sec. 501(c)(18)(B). Petitioner contends that her

testinmony that this requirenent is net is corroborated at page 4
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of Exhibits 12-P and 16-P. W disagree. Page 4 of those
Exhi bits does not so state.

To qualify under section 501(c)(18), the plan nmust have
been funded solely by enpl oyee contributions. There is no
evi dence of the source of funding of the French pension plan
ot her than petitioner’s $1,916 paynent in 2001.

To qualify under section 501(c)(18), the benefits paid under
the plan may not discrimnate in favor of highly conpensated
enpl oyees. Sec. 501(c)(18)(B) and (C). Petitioner contends that
Exhibits 12-P and 16-P and the UVR Wb site show that the pension
plan neets this requirenent. W disagree. Exhibits 12-P and 16-
P do not describe the coverage of the French pension plan, and
the UMR Wb site is not in evidence.

According to petitioner, a publication prepared by the
French Foreign Mnistry states that her $1,916 paynent to the
French pension plan in 2001 is deductible. The publication to
whi ch petitioner refers describes a tax convention signed by
France and the United States on July 28, 1967. W disagree that
t he publication authorizes petitioner to deduct the $1,916. The
publication refers to a tax convention that was superseded by the
1994 U.S./French Tax Convention. See 1994 U.S./French Tax
Convention art. 23(4), 2 Tax Treaties (CCH) par. 2001. 24.

Article 18 of the 1994 U S./French Tax Convention, rather than

Article 19 in the now superseded convention signed in 1967,
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governs deductions for pension paynents nmade in 2001. The French
Foreign Mnistry publication does not apply to petitioner’s
paynents to the French pension plan in 2001.

We conclude on this record that the French pension plan to
whi ch petitioner paid $1,916 in 2001 does not generally
correspond to a trust as defined by section 501(c)(18). Thus,
petitioner may not deduct $1,916 that she paid to her French
retirement plan in 2001.°

B. VWhet her Petitioner May Deduct Real Estate Tax in 2001

Petitioner asserts that she is entitled to deduct real
estate taxes she paid when she bought property in France in
2001.% At trial, petitioner offered to give respondent an
English translation of a settlenent statement that she received
when she bought the property in question. The settlenent
statenment shows that certain taxes were cal cul ated in connection
Wi th petitioner’s purchase of the property. However, the record

does not show whether the taxes are foreign real estate taxes

> In light of this conclusion, we need not decide
respondent’s contention regarding the fact that petitioner did
not receive a determnation fromthe United States conpetent
authority as to whether the French retirenent plan generally
corresponds to a United States retirenent plan or that certain
docunents, including Exhibits 9-P and 12-P, and the English
translation of them Exhibits 14-P and 16-P, should not have been
admtted in evidence.

6 The Court granted petitioner’s notion for leave to file
t he anmended petition raising this issue when this case was called
for trial
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t hat are deductible under section 164(a)(1);” i.e., that were

i nposed on her interest in real property and that such taxes were
| evied for the general public welfare, sec. 1.164-3(b), Incone
Tax Regs. Absent that evidence, we hold that petitioner is not
entitled to the deduction that she cl ai ns.

To reflect the foregoing,

Deci sion will be

entered for respondent.

" See sec. 1.164-3(b), Inconme Tax Regs., which defines real
property taxes as “taxes inposed on interests in real property
and levied for the general public welfare, but does not include
t axes assessed against |ocal benefits. See 81.164-4.” Sec.
1.164-4(a), Inconme Tax Regs., states that taxes for | ocal
benefits that are not deductible include taxes for benefits “such
as streets, sidewal ks, and other like inprovenents, inposed
because of and neasured by sone benefit inuring directly to the
property against which the assessnent is levied”. See sec.

164(c) (1).



